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COUNCIL ASSESSMENT REPORT
SYDNEY CENTRAL CITY PLANNING PANEL 

PANEL 
REFERENCE & DA 
NUMBER

PPSSCC-601
DA 736/2017/JP/D

PROPOSAL Section 4.55 (2) Modification to an Approved Concept Masterplan 
relating to Stage 5

ADDRESS 104 Fairway Drive Norwest

APPLICANT SH Orchards Pty Ltd

OWNER SH Orchards Pty Ltd

DA LODGEMENT 
DATE 26 August 2024

APPLICATION TYPE Modification Application

REGIONALLY 
SIGNIFICANT 
CRITERIA

Section 4.55(2) to an application previously approved by the panel 
and subject to a departure from a development standard 
exceeding 10%

CIV $488,000,000 (excluding GST)

CLAUSE 4.6 
REQUESTS 

A Clause 4.6 Exception to Development Standard is not required 
for a Section 4.55 application, however request to vary Clause 4.3 
Building Height and 4.4 Floor Space Ratio addressed in report

KEY SEPP/LEP LEP 2019, SEPP Housing

TOTAL & UNIQUE 
SUBMISSIONS  KEY 
ISSUES IN 
SUBMISSIONS

Five

DOCUMENTS 
SUBMITTED FOR  
CONSIDERATION

Town Planner: Dowling Urban / Sutherland Planning and 
Associates
Architect: Rothe Lowman

SPECIAL 
INFRASTRUCTURE 
CONTRIBUTIONS 
(S7.24)

NA

RECOMMENDATION Approval

DRAFT 
CONDITIONS TO 
APPLICANT

YES
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EXECUTIVE SUMMARY 

The proposed 4.55(2) modification to the masterplan application for the site consists of the re-
distribution of Stage 5 built form without change to development yield, to achieve a better 
planning and design outcome for the public domain, apartment amenity and adjoining 
developments.

• The key issues that need to be considered by the Panel in respect of the modification 
application are:
o Whether the development is substantially the same as originally approved.
o Proposed variations to building height.
o Matters raised in the submissions.

• The approved masterplan application approved the redistribution of building height and 
floor space. The masterplan provides indicative details of each of the buildings which is 
detailed within future Development Applications. The purpose of this application is to 
amend the masterplan for Stage 5 to facilitate an alternate built form through altered 
building heights. There is no increase in density proposed. The Stage 5 built form 
Development Application 237/2025/JP, PPSSCC – 598 has been considered concurrently 
with this application

• The proposal has a maximum height of 41 metres which is a variation of 23 metres or 
127.7% from the 18m height control. The LEP limits the FSR of Stage 5 to 1.5:1. This 
would equate to an allowable floor space of 16,297.5m2 for this site or net FSR of 2.2:1. 
This is a net figure excluding roads. A floor space of 23,904.4m2 is proposed. This is above 
the GFA of 21,453m2 anticipated by the concept development consent. The masterplan 
site prior to any development catered for a total gross floor area of 138,000m2 across all 5 
stages. The Stage 5 development when added to the approved four prior stages 
(confirmed by survey) has a GFA of 135,385.4m2, 2,615.6m2 less than approved by the 
masterplan. 

• A Clause 4.6 Exception to Development Standard is not required for a Section 4.55 
application, however the variation is considered reasonable as the increase in building 
height and amended built form responds to the context of the locality. These amendments 
better facilitate the approved density and floor space and result in a more balanced built 
form that is compatible with that of adjoining development and the overall streetscape. The 
amendments also minimise the impact of overshadowing, visual impact and loss of privacy 
on adjoining properties and open space areas, thereby satisfying the objectives of the 
height standard.

SCHEDULED 
MEETING DATE Electronic

PLAN VERSION NA

PREPARED BY Robert Buckham – Principal Co-Ordinator

CONFLICT OF  
INTEREST 
DECLARATION

None Declared

DATE OF REPORT 4 June 2025
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• The application was advertised and notified for a period of 14 days. Five submissions were 
received. solar access, appropriateness of the height, parking and traffic, and construction 
impacts.

• The merits of the amendments to building height for Stage 5 are addressed in this report. 
The amendments result in an approved design outcome that results in an improved bulk 
and scale that responds to current development and recent approvals in the immediate 
locality.

• It is considered that the proposed modifications result in an outcome that is substantially 
the same development as originally approved. The modification application is satisfactory 
when evaluated against section 4.15 and section 4.55 of the Environmental Planning and 
Assessment Act 1979. 

The Modification Application requires referral to the Regional Planning Panel for determination 
as the determination of Section 4.55(2) Modification Application includes a variation to a 
development standard exceeding 10%. The application is recommended for approval subject 
to conditions.

1. THE PROPOSAL AND BACKGROUND 

1.1 The Proposal 

The proposed 4.55(2) modification to the masterplan application for the site consists of the re-
distribution of Stage 5 building heights. 

The Masterplan application is a concept development application pursuant to Section 4.22 of 
the Environmental Planning and Assessment Act 1979.

The applicant has provided the following diagrams that detail the changes in built form and 
heights in storeys.

Approved Masterplan Massing                          Proposed Masterplan Massing
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Changes to Building Heights

The applicant has stated that the purpose of the modification is to further adjust building 
heights within Stage 5 to achieve better planning and design outcomes for the public domain, 
apartment amenity and adjoining developments. This re-evaluation is informed by the 
experiences to date in optimising residential amenity in the physical and social context of The 
Hills as well as responding more appropriately to the change in immediate physical context to 
since the determination of the Concept Plan.

The subject modification is required to facilitate the built form development application for 
stage 5 as it cannot be inconsistent with the consent for the masterplan (concept development 
application) as required by Division 4.4 - Concept development applications of the 
Environmental Planning and Assessment Act 1979.

1.2 Background

The approved Concept Masterplan Development Application (736/2017/JP) encompasses 10 
buildings with a total of 1,300 dwellings, associated car parking, neighbourhood shops, fitness 
centre building, civil works, internal roads and landscaping over 5 stages. The Masterplan was 
approved by the Sydney Central City Planning Panel on 11 April 2018.

The site was subject to a site specific Planning Proposal that amended The Hills Local 
Environmental Plan 2012 (LEP) as follows:
• Increased the maximum building height from 16 metres to heights ranging between 18 

metres and 36 metres; 
• Applied a maximum floor space ratio ranging from 1.5:1 to 3.2:1;
• Identified the site as “Area B” within the Key Sites Map; and
• Included a new local provision which ensures that future development on the site does not 

exceed a yield of 1,300 dwellings and that, in order to achieve this yield, development 
must comply with Council’s standards for apartment mix, apartment size and car parking.

Associated amendments to The Hills Development Control Plan 2012 (Part D Section 7 – 
Balmoral Road Release Area) also came into force. The amendments included the upgrade 
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and inclusion of the existing portion of Spurway Drive as a public road to connect to the existing 
planned local road network within the Balmoral Road Release Area (from Windsor Road to 
Fairway Drive).

The application approved the redistribution of building height and floor space across the site 
compared to that identified within the LEP amendment. The masterplan provides indicative 
details of each of the buildings which will be further detailed within future Development 
Applications. 

A 4.55(1A) Modification (736/2017/JP/A) was approved under delegated authority on 21 
January 2020. This modification amended the approved staging of buildings and road 
construction specifically, it switched Stage 3 and 4, bringing forward the Spurway Drive 
extension (to Stage 3).

A 4.55(2) Modification (736/2017/JP/B) was approved by the Regional Planning on 8 
September 2022. This modification amended the built form of Stage 4.

At 4.55(1A) Modification Application (736/2017/JP/C) was approved by Council’s 
Development Assessment Unit on 7 November 2023 to defer the eastern upgrade of Spurway 
Drive extension to Windsor Road to coincide with the occupation of Stage 4 construction rather 
than Stage 3.  The construction of the Spurway Drive road link and dedication was originally 
approved to occur in Stage 4 however was brought forward to Stage 3 under Modification 
736/2017/JP/A along with changes to building construction stages. The modification approved 
to defer the construction back to Stage 4 as originally proposed within the masterplan.

Built form development applications have been approved for the first 4 stages, with stages 1 
and 2 completed and stage 3 and 4 under construction.

The subject application was considered by Council’s Design Excellence Panel on 13 
November 2024. The minutes of the meeting are attached to this report (refer Attachment 8). 
The subject application was lodged on 2 February 2022. Legal advice was provided by the 
applicant was provided on 11 March 2022. The matter was briefed to the Panel on 17 March 
2022. A built form development application for this stage, stage 4, (2059/2022/JP) was  lodged 
on 06 June 2022 and is currently under assessment. 

2. STATUTORY CONSIDERATIONS 

When determining a development application, the consent authority must take into 
consideration the matters outlined in Section 4.15(1) of the Environmental Planning and 
Assessment Act 1979 (‘EP&A Act’). These matters as are of relevance to the development 
application include the following:

(a) the provisions of any environmental planning instrument, proposed 
instrument, development control plan, planning agreement and the 
regulations

(b) the likely impacts of that development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in 
the locality,

(c) the suitability of the site for the development,
(d) any submissions made in accordance with this Act or the regulations,
(e) the public interest.

These matters are further considered below. 

Version: 10, Version Date: 04/06/2025
Document Set ID: 21920422



Assessment Report: PPSSCC-601 736/2017/JP/D 04 June 2025

Page 6

2.1 State Environmental Planning Policy (Planning Systems) 2021

State Environmental Planning Policy (Planning Systems) 2021 applies to the proposal as it 
identifies if development is regionally significant development. In this case, pursuant to Clause 
2.19(1) of the SEPP, the proposal is a regionally significant development as it satisfies the 
criteria in Clause 2 and Clause 5(b) of Schedule 6 of the SEPP as the proposal is development 
for general development with a CIV of more than $30 million. The development encompassed 
by the masterplan has a CIV of approximately $488 million.

Clause 275(2) of the Environmental Planning and Assessment Regulation 2000 states that “A 
council must not determine an application to modify a development consent under the Act, 
section 4.55(2) on behalf of a Sydney district or regional planning panel if the application is of 
a kind specified in the Instruction on Functions Exercisable by Council on Behalf of Sydney 
District or Regional Planning Panels—Applications to Modify Development 
Consents published on the NSW planning portal on 30 June 2020.” 

The instruction states:

“A council is not to determine an application under section 4.55(2) of the Act to modify a 
development consent granted by a regional panel if the application: 

• proposes amendments to a condition of development consent recommended in the council 
assessment report but which was amended by the panel, or 

• proposes amendments to a condition of development consent that was not included in the 
council assessment report but which was added by the panel, or 

• meets the criteria relating to conflict of interest, contentious development or 
departure from development standards set out in Schedule 1 to this instruction. 

Note: Clause 275 of the Regulation requires councils to determine all other applications for 
the modification of development consents under section 4.55(2) of the Act, as well as 
applications for the modification of development consents under section 4.55(1) and section 
4.55(1A) of the Act. 

The subject 4.55(2) modification includes a variation to a development standard exceeding 
10% given the amended built form proposed under this modification. The original application 
included a variation to the Building Height standard which was approved over the 10% 
threshold. The subject modification application seeks to further exceed the building height 
development standard.

2.2 Section 4.55 of the Environmental Planning and Assessment Act, 1979 

Under the provisions of Section 4.55(2) of the Environmental Planning and Assessment Act, 
1979,  a consent authority may, on application being made by the applicant or any other person 
entitled to act on a consent granted by the consent authority and subject to and in accordance 
with the regulations, modify the consent if:

(2) Other modifications A consent authority may, on application being made by the 
applicant or any other person entitled to act on a consent granted by the consent 
authority and subject to and in accordance with the regulations, modify the consent 
if—

(a) it is satisfied that the development to which the consent as modified relates 
is substantially the same development as the development for which 
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consent was originally granted and before that consent as originally 
granted was modified (if at all), and

(b) it has consulted with the relevant Minister, public authority or approval body 
(within the meaning of Division 4.8) in respect of a condition imposed as a 
requirement of a concurrence to the consent or in accordance with the 
general terms of an approval proposed to be granted by the approval body 
and that Minister, authority or body has not, within 21 days after being 
consulted, objected to the modification of that consent, and

(c) it has notified the application in accordance with—

(i) the regulations, if the regulations so require, or

(ii) a development control plan, if the consent authority is a council that 
has made a development control plan that requires the notification 
or advertising of applications for modification of a development 
consent, and

(d)   it has considered any submissions made concerning the proposed 
modification within the period prescribed by the regulations or provided by 
the development control plan, as the case may be.

Subsections (1) and (1A) do not apply to such a modification.

(3)  In determining an application for modification of a consent under this section, the 
consent authority must take into consideration such of the matters referred to in section 
4.15 (1) as are of relevance to the development the subject of the application. The 
consent authority must also take into consideration the reasons given by the consent 
authority for the grant of the consent that is sought to be modified.

The modification of the masterplan only relates to stage 5 of the 5-stage development site. 
The development to be modified remains a residential development with the same density as 
approved with only amendments to building heights, both increases in height and reduction in 
height, and minor amendments to building footprints to facilitate the altered built form. The 
overall development remains a staged residential development for 1300 dwellings. 

The image below provides a comparison of the building envelopes of the approved and 
proposed schemes viewed at aerial level.
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In isolation the amendments to Stage 5 as a single development site only would likely be 
considered outside of the parameters of ‘substantially the same’. Given the masterplan relates 
to four other stages that are not being modified (two have been completed, the other approved 
and under construction), the amendments are considered to be substantially the same when 
considered as the whole across the entire masterplan site. It is also considered relevant that 
the number of units and floor space for this stage is not sought to be modified and remains 
consistent with the original approval.

The other matters required to be addressed by 4.55(2) where relevant are addressed in this 
report and it is considered that overall, the nature of the approved development remains 
unchanged. Accordingly, no objection is raised to the proposal under the provisions of Section 
4.55(2) of the EP&A Act, 1979.

2.3 Compliance with The Hills Local Environmental Plan 2019

a. Permissibility

The land is zoned R4 High Density Residential under Local Environmental Plan 2019. The 
proposal remains a residential flat building which is permissible in the zone.

b. Zone Objectives

The site is zoned R4 High Density Residential under The Hills LEP 2019. The objectives of 
the zone are:
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R4 High Density Residential Objectives

• To provide for the housing needs of the community within a high density residential 
environment.

• To provide a variety of housing types within a high density residential environment.
• To enable other land uses that provide facilities or services to meet the day to day needs 

of residents.
• To encourage high density residential development in locations that are close to 

population centres and public transport routes.

The proposal is considered to remain consistent with the stated objectives of the zone, in that 
the proposal will provide for a land use to meet the needs of the surrounding residents and is 
also considered to provide an alternative housing option for future residents.
 
As such the proposal is considered satisfactory in respect to the LEP 2019 objectives.

c. Development Standards

The following table addresses the principal development standards of the LEP:

CLAUSE REQUIRED PROVIDED COMPLIES
4.3 Height 18 metres – 

Approved 30.7 metres
Building A1 – 41 metres

Building A2 – 4.7 metres

Building A3 - 32.2 metres

No, further 
variation 
proposed.

4.4 Floor Space 
Ratio

The site (10,845m2) is 
subject to floor space 
ratio (FSR) development 
standards of 1.5:1, and is 
permitted a maximum 
Gross Floor Area of 
16,297.5m2 which 
equates to 2.2:1.

Proposed Gross Floor 
Area

23,904.4m2 

No 
addressed 
below.

4.6 Exceptions to 
development 
standards

Exceptions will be 
considered subject to 
appropriate assessment.

Variations proposed to 
height are addressed 
below.

Yes

d. Variation to Height

The proposal has a maximum height of 41 metres which is a variation of 23 metres or 127.7% 
from the 18m height control.

This modification relates to the redistribution of built form as a result of the proposed changes 
to the building massing and subsequent amendments to building footprints.

The applicant has submitted a variation request (see Attachment H) and is summarised as 
providing a better planning and design outcome for the following reasons:
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• The Stage 5 development design is required to respond to a significant change to the 
immediate context as result of the rezoning of the adjoining site to the immediate north for the 
higher density development “Moda” which included greater building mass and increased 
building heights from 4 storeys to 7-12 storeys from which additional shadowing is required to 
be absorbed on site and building relationships improved.

• The revised variations better respond to significant changes in the built form context to the 
north of the site, while the streetscape is preserved with generous setbacks and mid-winter 
sunlight.

• The limited impact of shadowing on neighbouring development to the south is maintained and 
planned open space areas on Spurway Drive will provide a landscaped setting to the buildings 
appropriate to the low rise context to the south of the site.

• The proposed adjustment to the approved height variations will result in development that is a 
more compatible with the character of the surrounding area and provided for improved 
apartment separation and solar access on site while preserving solar access to townhouses 
south of the site and providing a coherent composition of building forms when viewed from the 
public domain.

It is noted that case law demonstrates that for a Section 4.55 application, a Clause 4.6 
Exceptions to Development Standards is not required.

The relevant judgments say that Section 4.55 is a ‘free-standing provision’, meaning that “a 
modification application may be approved notwithstanding the development would be in 
breach of an applicable development standard were it the subject of an original development 
application”. A Section 4.55 consent authorises the development to be approved 
notwithstanding any breach of development standards. Section 4.55 is a broad power to 
approve, subject to its own stand-alone tests (such as the “substantially the same” test, and a 
requirement to consider all relevant s.4.15 matters). Section 4.55 does not rely upon having 
any SEPP 1 objection or Clause 4.6 variation in order to enliven that power to approve.

The Courts have stated that SEPP 1 cannot be used at Section 4.55 stage, as SEPP 1 
expressly only applies ‘where a development application is made’, not when a modification 
application is made. The same would apply to Clause 4.6 variations, which expressly only 
regulates whether ‘development consent’ may be granted, not whether an existing consent 
may be modified.

As such, a Clause 4.6 variation has no application to Section 4.55 modifications. This has also 
been confirmed by the applicant’s legal advice, however a 4.6 variation request has been 
submitted and provides a detailed justification to support the variation.

The further variation to building height has been proposed to provide a built form outcome that 
responds to the current site opportunities and constraints whilst retaining the floor space and 
dwelling yield approved. The development as approved facilitates higher densities close to the 
Norwest station and centre and the amended built form seeks to improve the bulk and scale 
and associated impacts that are in place with the current masterplan by responding to a 
changing local character. 

Specifically, the proposal responds to adjoining development sites. When the masterplan was 
originally approved, adjoining development sites such as ‘Moda’ – No. 100 Fairway Drive, 
directly to the north of the Stage 5 development site which was rezoned from 4 to 5 storeys to 
allow for heights of 7 to 12 storeys. In the locality other rezonings have provided controls for 
buildings up to 26 storeys in height.

The impacts of the increase in height are offset by improved solar access and bulk and scale. 
The amendments result in greater separation and open space which is provided adjacent to 
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the boundary with adjoining buildings in excess of that required under the Apartment Design 
Guideline and DCP.

The applicant has also provided a solar analysis to quantify the amended impact of the 
development on the southern adjoining development Central Park. Although it is 
acknowledged that the north facing units currently enjoy uninterrupted solar access throughout 
the day, the impacts relating to solar access are reasonable.

The objectives of the height standard are as follows;

a) to ensure the height of buildings is compatible with that of adjoining development and 
the overall streetscape,

b) to minimise the impact of overshadowing, visual impact and loss of privacy on adjoining 
properties and open space areas.

The applicant has responded to both objectives. Specially in response to both objectives the 
following responses were provided;

• The revised variations better responds to significant changes in planned built form context 
from adjoining rezonings, which now includes towers rather than town houses, while the 
streetscape is better treated with a lower street wall height and greater access to winter 
sun light.

• Reduced shadowing on neighbouring development and planned open space areas will 
result from a lower street wall created by remassing to two tower forms while improving 
visual impact from the perception of bulk.

It is agreed that the amended proposal, particularly the increase in building height and tower-
like built form responds to the recent altered context of the locality. These amendments 
provide opportunities to adjust the built form to better facilitate the approved density and floor 
space. They result in a more balanced built form that is compatible with that of adjoining 
development and the overall streetscape and minimises the impact of overshadowing, visual 
impact and loss of privacy on adjoining properties and open space areas, thereby satisfying 
the objectives of the height standard.

In view of the above, the variation to building height is considered satisfactory and can be 
supported in this instance.

e. Variation to Floor Space Ratio

The LEP limits the FSR of the Sekisui development site (all 5 stages) to three ratios being 
1.5:1, 2.6:1 and 3.2:1. This would equate to an allowable floor space of 138,000m2.

The LEP limits the FSR of Stage 5 S to 1.5:1. This would equate to an allowable floor space 
of 16,297.5m2 for this site or net FSR of 2.2:1. This is a net figure excluding roads. A floor 
space of 23,904.4m2 is proposed. This is above the GFA of 21,453m2 anticipated by the 
concept development consent. 

The masterplan site prior to any development catered for a total gross floor area of 
138,000m2 across all 5 stages. The Stage 5 development when added to the approved four 
prior stages (confirmed by survey) has a GFA of 135,385.4m2, 2,615.6m2 less than approved 
by the masterplan. 

The applicant has provided a Clause 4.6 Variation which is provided at Attachment M. 
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Across the site, floor space ratio is not exceeded however the masterplan approved 
variations to FSR which are attributed to a redistribution built form on the site. This is further 
varied under related application 736/2017/JP/D and considered in detail in the Stage 5 
Development Application.

In determining the appropriateness of the variation request a number of factors have been 
taken into consideration to determine whether the variation is supportable in this instance. 
They include:

• The development is consistent with the objectives of the development standard as 
provided in Clause 4.4(1) of THLEP 2012 as discussed above.

• The scale and mass of the buildings is compatible with the established built form within 
the immediate context of the site.

• Floor space ratio across the site is not exceeded.
• The redistribution of FSR has allowed tree and vegetation retention to be maximised.

The objectives of the height standard are as follows;

(a) to ensure development is compatible with the bulk, scale and character of existing and 
future surrounding development,

(b) to provide for a built form that is compatible with the role of town and major centres.

The development has been designed to provide a built form outcome that responds to the 
sites opportunities and constraints. The development facilitates higher densities close to the 
Norwest station and centre. The floor space ratio variation on this part of the site does not 
result in any further detrimental impacts on adjoining developments. Significantly it is not 
proposed to exceed the total number of dwelling permitted across the whole site.

The alternate built form across the site complies with the total floor space permitted on the 
site and has allowed as part of the masterplan application vegetation including Cumberland 
Plain Woodland on the site being retained and a public benefit including the linear park and 
widened Strangers Creek Reserve.

In view of the above, the variation to floor space ratio is considered satisfactory and can be 
supported in this instance.

f. 7.7 Design Excellence

Clause 7.7 of the LEP specifies an objective to deliver the highest standard of architectural 
and urban design and applies to development involving the erection of a new building or 
external alterations to an existing building if the building has a height of 25 metres or more.  
The Clause also prescribes that development consent must not be granted to development to 
which this clause applies unless the consent authority considers that the development exhibits 
design excellence.  In considering whether the development exhibits design excellence, the 
consent authority must have regard to the following matters:

(a)  whether a high standard of architectural design, materials and detailing appropriate to 
the building type and location will be achieved,

(b)  whether the form, arrangement and external appearance of the development will 
improve the quality and amenity of the public domain,

(c)  whether the development detrimentally impacts on view corridors,
(d)  whether the development detrimentally impacts on any land protected by solar access 

controls established under a development control plan,
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(e)  the requirements of any development control plan to the extent that it is relevant to the 
proposed development,

(f)  how the development addresses the following matters:

(i)  the suitability of the land for development,
(ii)  existing and proposed uses and use mix,
(iii)  heritage issues and streetscape constraints,
(iv) the relationship of the development with other development (existing or 

proposed) on the same site or on neighbouring sites in terms of separation, 
setbacks, amenity and urban form,

(v) bulk, massing and modulation of buildings,
(vi)  street frontage heights,
(vii)  environmental impacts such as sustainable design, overshadowing, wind and 

reflectivity,
(viii)  the achievement of the principles of ecologically sustainable development,
(ix)  pedestrian, cycle, vehicular and service access, circulation and requirements,
(x)  the impact on, and any proposed improvements to, the public domain,
(xi)  the configuration and design of public access areas, recreation areas and 

communal open space on the site and whether that design incorporates 
exemplary and innovative treatments,

(g)  the findings of a panel of 3 or more persons that has been convened by the consent 
authority for the purposes of reviewing the design excellence of the development 
proposal.

Comment:
When the original masterplan was originally reported to the Design Excellence Panel, the 
proposal was generally supported noting that the Panel had only recently commenced and the 
masterplan was close to determination. At the time comments relating to solar access to north 
facing units of an approved development on the adjacent site will be reduced.

The design excellence of the subject proposal was considered at a Design Excellence Panel 
meeting convened by Council staff and held on 13 November 2024.  The meeting minutes of 
the Design Excellence Panel which also concurrently considered the built form application for 
Stage 5. 

The comments made to the application included:

The Panel notes the reasoning for modifications to the masterplan and how these reflect 
changes to projects on adjacent sites. The Panel suggests several refinements to be 
considered as described  above, including:

• Testing options for adjusting the form and massing, in particular possibly shifting the 
central wings further to the south;

• Refining the architectural expression. Consider more additional facade articulation and 
richer material palette;

• Reviewing the detail of the gallery access design to ensure optimum light, amenity and 
privacy to apartments;

• Reviewing the location of condenser units;
• Refining the design of building entrances to increase legibility and sense of arrival;
• Review of pool fencing to enhance accessibility and overall functionality of the pool 

area;
• Removal of green roof over basement entry and garbage collection are to 

accommodate appropriate landscaping;
• Review of form and function of the central portion of the site and open lawn area, with 

the opportunity to explore changes in level, furniture, materiality etc; and
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• Better cohesion in design between the pool area and central portion of the site; 

The Panel would like to see further information relating to:
• Location and access arrangements of the pool safety fencing;
• Streetscape elevations and renders, showing the relationship with adjacent 

townhouses and apartment buildings on Fairway Drive and Spurway Drive

The Design Excellence Panel concluded;

The Panel thanks the Applicant for presenting at the development application and commends 
the Applicant for a well-presented scheme. The Panel acknowledges the work to date by the 
Applicant, however, with respect to the scheme as presented, the Panel does not consider 
that in its current form, the development application demonstrates design excellence. The 
Panel acknowledges that the scheme has the potential to achieve design excellence, with 
further refinement of the massing, internal planning, architectural detail, materiality and 
expression.

In relation to comments above the following comments are provided in response to the matters 
raised above by the panel;

The context of the site was a key driver in the massing exploration undertaken as part of the 
concept plan modification. In response to the constructed development to the north, mass was 
redistributed to rise at the northern boundary and step down towards the townhouses to the 
south. This creates a smooth transition between the high density at 100 Fairway Drive and the 
low density on the southern side of Spurway Drive. This move also ensures the townhouses 
on Central Park Avenue receive generous solar access mid winter. The building forms along 
Spurway Drive have been setback from the street to create a green buffer between the town 
houses and the proposed form and minimise the visual impact on the existing neighbours. 

The extent of building interfacing with Spurway Drive has been reduced and is at a lower scale 
to relate to the houses across Fairway Drive. As the form rises along Fairway Drive, the 
building sets back from the boundary, increasing the separation to the neighbours across the 
street.

In response to comments from the DAP, a greater degree of contrast has been introduced to 
the facade colours to create further enhance depth and visual interest.

Thorough massing testing was undertaken to optimise the solar and visual amenity to the 
dwellings while also ensuring solar access to the neighbouring buildings. The weighted 
setback to Fairway Drive optimises solar access to the west facing dwellings and the 
neighbours to the south. 

Landscape buffers have been designed between private terraces and communal landscaped 
areas as shown in the below sections. These zones are non trafficable creating a setback from 
the communal area with planting designed to screen the private terrace. In addition to this, 
1800mm high fences with solid elements to the lower portion have been designed to the 
private terraces to maintain privacy while providing daylight and outlook 

In response to the DAP comments, the design proposes to relocate the visitor bike racks to 
the southern courtyard, outside each building lobby. The new location is closer to the building 
entries and aligns with the pedestrian paths. This results in an reduction in hardscape required 
adjacent to the driveway and increases the extent of planting. This also allows the fire egress 
doors to be screened from the street.
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The private terraces adjacent to the pool are at a higher level than the communal space and 
also feature 1800mm high fences with solid elements to the lower portion to ensure visual 
privacy. Terraced landscaping has been designed between the communally accessible 
spaces to assist in screening the private spaces.

Despite some of the views of the Design Excellence Panel it is considered that Sekisui through 
the completed developments on their site, that the development outcomes they have provided 
demonstrate design excellence in architectural design, materials, landscape and detailing. 
The applicant has addressed and demonstrated compliance with the matters outlined in 
Clause 7.7 and in particular the bulk, massing and modulation of buildings in this proposal is 
supported.

Based on the comments provided in response by the Applicant, it is considered that the 
proposal exhibits design excellence and satisfies Clause 7.7 of the LEP.

2.4. SEPP Housing 2021

In accordance with Section 147 (1) (b) of the Housing SEPP, a consent authority in 
determining a Modification Application for a residential flat building is to take into consideration 
the Apartment Design Guide (ADG). The modification has been considered against the ADG 
for completeness. The proposed modification achieves compliance with the requirements of 
the ADG as outlined below:

The required Design Verification Statement was prepared by Ben Pomroy (Registration No. 
7918) of Rothe Lowman. 

Design Quality Principles
The Development Application has been assessed against the relevant design quality 
principles contained within SEPP Housing as follows:

Principle 1: Context and neighbourhood character
The proposal is compatible with the existing and future context and neighbourhood character 
of the precinct. The proposal seeks to respond to and contribute to the context of Norwest 
both in its present state as well as the desired future character.

The locality is comprised of a mixture of existing buildings, low to medium and high density, 
multi-residential and single dwellings, with the future vision of the area zoned to encourage an 
increased scale of high density residential development adjacent to the site. 

Principle 2: Built form and scale
The proposal provides a more varied built form and allow for increased solar access to 
adjacent existing buildings on Spurway Drive and additional views from these apartments to 
the surrounds. The development is appropriately articulated to minimise the perceived scale. 
Generous setbacks to the existing adjoining northern residential flat building development, 
separation and variety along the elevations and layering of façade elements, enhance the 
developments relationship with the public domain. Lower buildings are provided to Spurway 
Drive improving the street interface.

Principle 3: Density
The subject proposal remains at 1300 dwellings across the development site. The density 
complies and is appropriate for the site and precinct.

Principle 4: Sustainability
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The design foreshadows that the proposal will achieve natural ventilation and solar access as 
required by the Apartment Design Guidelines.

Principle 5: Landscape
The plans indicates that all open spaces will be appropriately landscaped with native trees 
and shrubs to provide a high quality finish. The proposed landscaping integrates with the 
overall appearance of the development.

Principle 6: Amenity
Future building design has been developed to provide for the amenity of the occupants as well 
as the public domain. The proposal incorporates good design in terms of achieving natural 
ventilation, solar access and acoustic privacy.

Principle 7: Safety
Open spaces are designed to provide attractive areas for recreation and entertainment 
purposes. These open spaces are accessible to all residents and visitors whilst maintaining a 
degree of security. Private spaces are clearly defined and screened. 

Principle 8: Housing diversity and social interaction
The location of this development provides dwellings within a precinct that will provide in the 
future, a range of support services. The development complies with the mix requirements of 
the LEP.

Principle 9 – Aesthetics
The proposal integrates a number of recesses and projections into the facades of the structure 
to articulate the overall mass and form into smaller segments. The bulk of the overall building 
works and height is reduced by the articulation of the facades, creating smaller segments in 
order to minimise the overall bulk and scale of the development. The design is modern in style 
and appropriate for the area.

2.5. Compliance with The Hills Development Control Plan 2012

The proposal has been against the relevant provisions of The Hills Development Control Plan 
2012 noting that some standards such as density, number of storeys, unit typology and parking 
are superseded by the site specific provisions in the LEP and approved masterplan. The 
modified proposal will not lead to any greater non-compliances with Part C Residential Flat 
Buildings and Part D Section 7 – Balmoral Road Release Area provisions of The Hills 
Development Control Plan 2012 (DCP) than were approved in the Concept Plan.

3. Community Consultation 

The proposal was notified in accordance with the DCP. A total of five unique submissions, 
were received. The issues raised in these submissions are considered in the Table below. 

Table: Community Submissions

ISSUE/OBJECTION COMMENT
The development will result in ongoing 
Construction noise, dust, lack of street 
parking, increased traffic and inconvenience 
which residents are currently experiencing 
with other adjoining developments.

It is inevitable that given the scale of 
development there will be some impact on 
residential amenity however Council staff 
regularly inspect and monitor development 
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sites in the precinct to ensure construction 
impacts are minimised. 

Post lodgement, the Applicant was 
requested to provide a Preliminary 
Construction Management Plan for the 
associated built form Development 
Application for Stage 5 to consider and 
address likely impacts associated with 
construction on adjoining and nearby 
residents.

The Construction Management Plan 
indicates;
• Access to the site during construction is 

intended to be provided to and from 
Spurway Drive and via on-street work 
zones 

• Approach Route 1 via Fairway Drive to 
the north of the site is intended to form 
the primary site access until such time as 
access to and from Spurway Drive and 
Windsor Road is made available, 
following which Approach Route 2 
(Spurway Drive East) is intended to be 
utilised as well as a Departure Route via 
Spurway Drive. 

• A waiting zone is indicated on Spurway 
Drive to the east of the site, whilst two 
loading zones are intended in Spurway 
Drive adjacent to the site. 

• Vehicles presenting to the site must be 
booked-in in advance of the deliver by at 
least 24 hrs to ensure congestion at the 
access gates in managed and 
minimised. 

• The entry gate will be monitored by 
Traffic Controllers who will facilitate safe 
movement of vehicles in accordance 
with the approved traffic control plan

The proposed uplift, reduction in setback and 
connecting this apartment block together 
shows complete contempt for the residents 
of the Lakes Estate (Central Park Avenue).

We have suffered from solar shadowing this 
winter just past from the most recent stage 
and now you are proposing to allow this final 
stage to be higher and closer to us and 
expect the residents to believe that there will 

The impacts and merits of the increase in 
height for the modification application are 
addressed in this report.

The variation to height is addressed in this 
report. The impacts and planning and design 
outcomes that result from the amendments 
are addressed in this report. It is considered 
that the amended proposal remains 
consistent with the height objectives in the 
LEP.
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be no impact on further solar shadowing, 
excessive noise and a total loss of privacy.

All of the proposed variations should have 
been rejected as inappropriate for suitable 
amenity of lifestyle due to its significant 
impact on current residents.

Generally, the increase in height has been 
offset with greater separation and a similar 
overshadowing impact, some buildings have 
also been lowered. The applicant is able 
lodge a modification application and the 
merits of the application are addressed in 
this report.

Currently our TV reception is directed 
towards Windsor and with the construction of 
8-12 story buildings, our reception will be 
greatly affected. The developer needs to 
provide an antenna relay/booster on the roof 
of the 12 storey building to compensate for 
blocking our signal.

This is not considered a planning matter.

Fairway Drive is already a very busy road. 
Exiting from No.100 Fairway Drive is highly 
dangerous because the driver's vision to the 
right is frequently obstructed.

I object to any further development until you 
address the safety issues for residents. The 
road really needs to be widened.

Even if you put a development at 104 
Fairway Drive it should exit to Spurway 
Drive.

The driveway access to the proposal is 
located on Fairway Drive generally in the 
same location as the driveway to the existing 
Sekisui Display Centre and separated 
approximately 15 metres from the driveway 
to 100 Fairway Drive. 
It is noted that no stopping / no parking 
zones exist along portions of Fairway Drive 
adjacent to existing driveways and 
intersections and these will need to be 
extended to facilitate safe movements onto 
Fairway Drive from the development. 
Parking restrictions will be reviewed by 
Council’s Traffic section as general local 
traffic safety issues arise as has occurred 
with the adjacent development at No. 100 
Fairway Drive.

Consistent setback has been approved 
along Spurway Drive. Further relief could be 
achieved with a 10m setback given 
The adjoining development is 2 storey.

Unlike the other developments along 
Spurway Drive, the subject proposal is 
subject to a 6 metre secondary street 
setback along Spurway Drive. A 10 metre 
front setback is required to Fairway Drive 
where a 6 to 14 metre setback is provided. 
The variation to the front setback is 
addressed in detail in this report. 

The 6 metre Spurway Drive setback is 
compliant and is considered sufficient for 
adequate landscaping. The reduced setback 
will not lead to any detrimental 
overshadowing or privacy impacts. The 
matters relating to overshadowing have 
been addressed in this report.

The shadow analysis submitted with the 
application, shows the proposal extends 

A solar analysis was provided by the 
applicant. The original proposal nor the 
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over-shadowing for a longer time period over 
townhouse development fronting Fairway 
Drive to the west, and also with similar 
impact, on a number of townhouses within 
the Central Park development to the south. 
The principal source of the increased over-
shadowing appears to be the proposed 
increase in height to Building A.1 in both 
cases.

The proposal also seeks to amend the 
building bulk, floor plate and height for 
Building A.3. Based on the shadow analysis 
these changes would appear to result in 
over-shadowing and reduced amenity, to the 
internal open area within the development.
In summary, this proposal has potential to 
impact the local amenity of townhouses 
adjoining the site, due to the proposed 
changes to height and building footprint. It is 
considered that further moderation of the 
proposed changes could reduce these 
impacts to an acceptable level.

modified proposal cause any unreasonable  
shadow impact on adjoining developments 
in mid-winter at 3pm, or prior which is the 
relevant criteria for assessment.

The variation to height is addressed in this 
report. The impacts and planning and design 
outcomes that result from the amendments 
are addressed in this report. It is considered 
that the amended proposal remains 
consistent with the height objectives in the 
LEP.

4. CONCLUSION 

This Modification Application has been considered in accordance with the requirements of the 
EP&A Act and the Regulations as outlined in this report. Following a thorough assessment of 
the relevant planning controls, issues raised in submissions and the key issues identified in 
this report, it is considered that the application can be supported. 

The Development Application has been assessed against the relevant heads of consideration 
under Section 4.15 and 4.55 of the Environmental Planning and Assessment Act, 1979, State 
Environmental Planning Policy (Planning Systems) 2021, The Hills Local Environmental Plan 
2019 and The Hills Development Control Plan 2012 and is considered satisfactory. 

It is considered that the applicant’s variations to The Hills LEP 2019 development standards 
at Clause 4.3 and 4.4 be supported as it adequately justifies the contravention of the 
development standards. It is considered that the variations can be supported as compliance 
with the standards are unreasonable or unnecessary in these instances and the proposal 
results in better environmental planning outcomes as outlined in this report. Furthermore, the 
development is consistent with the objectives of the standards and the objectives for 
development within the zone and is therefore in the public interest.  

Approval is recommended subject to conditions, refer Attachment A. 

5. RECOMMENDATION 

That Modification Application DA No 736/2027/JP/D for amendments to the Approved 
Concept Masterplan relating to Stage 5 – 104 Fairway Drive, Norwest be APPROVED 
pursuant to the Environmental Planning and Assessment Act 1979 subject to the draft 
conditions of consent attached to this report at Attachment A. 
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It is recommended that the applicant’s variations to The Hills LEP 2019 development 
standards at Clause 4.3 and 4.4 be supported as it adequately justifies the contravention of 
the development standards. It is considered that the variations can be supported as 
compliance with the standards are unreasonable or unnecessary in these instances and the 
proposal results in better environmental planning outcomes as outlined in this report. 
Furthermore, the development is consistent with the objectives of the standards and the 
objectives for development within the zone and is therefore in the public interest. 
The following attachments are provided:

ATTACHMENTS
A. Draft Conditions of Consent
B. Locality Plan
C. Aerial Map
D. Zoning Map
E. Height Map
F. FSR Map
G. Proposed Plans
H. Applicant’s Variation Request
I. Development Consent 736/2017/JP
J. Modification Consent 736/2017/JP/A
K. Modification Consent 736/2017/JP/B
L. Modification Consent 736/2017/JP/C
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ATTACHMENT A – DRAFT CONDITIONS OF CONSENT

Condition No. 1 be deleted and replaced as follows:

1. Development in accordance with submitted plans
The development being carried out in accordance with the approved plans and details 
associated with development application 736/2017/JP, 736/2017/JP/A, 736/2017/JP/B and 
736/2017/JP/C as amended in red, and as further modified by the following plans approved 
with Development Consent No. 736/2017/JP/D, except where amended by other conditions of 
consent.

REFERENCED PLANS 736/2017/JP
The amendments in red include: -
• The 6 metre setback for Building A3 and all buildings east of Stranger’s Creek is not 

approved as part of this application. All future built form applications east of Stranger’s 
Creek shall address the Development Control Plan and justify any setback 
encroachments.

DRAWING NO DESCRIPTION SHEET REVISION DATE
MP-000-005 Masterplan 

Setbacks
- C 12 December 2017

MP-000-006 Masterplan 
Building 
Envelope

- E 12 December 2017

MP-250-010 North Envelope 
Elevation – 
Linear Park

- C 12 December 2017

MP-250-020 South Envelope 
Elevation – 
Spurway Drive

- C 12 December 2017

MP-250-040 West Envelope 
Elevation – 
Fairway Drive

- C 12 December 2017

MP-350-001 GA Section 
Envelope 
Section 01

- E 12 December 2017

MP810-001 Staging Stage 1 - D 21 March 2017
MP810-002 Staging Stage 2 - D 21 March 2017
MP810-003 Staging Stage 3 - D 21 March 2017
MP810-004 Staging Stage 4 - D 21 March 2017
MP810-005 Staging Stage 5 - E 13 December 2017
512SL Landscape 

Masterplan – 2m 
Shared Path

25 J 24 April 2017

512SL Landscape 
Sections

28 A 13/12/2017

REFERENCED PLANS 736/2017/JP/A
DRAWING NO DESCRIPTION SHEET REVISION DATE
MP-410-001 Staging Plan - B 17 January 2020

REFERENCED PLANS 736/2017/JP/B
DRAWING NO DESCRIPTION SHEET REVISION DATE
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MP-000-006 Masterplan 
Building 
Envelope

- F 23 December 2021

MP-250-010 North Envelope 
Elevation – 
Linear Park

- D 23 December 2021

MP-250-020 South Envelope 
Elevation – 
Spurway Drive

- D 23 December 2021

MP-350-001 GA Section 
Envelope 
Section 01

- F 23 December 2021

REFERENCED PLANS 736/2017/JP/C
DRAWING NO DESCRIPTION SHEET REVISION DATE
MP-410-001 Staging Plan - C 10 May 2023

REFERENCED PLANS 736/2017/JP/D
DRAWING NO DESCRIPTION SHEET REVISION DATE
MP-000-006 Masterplan 

Building 
Envelope

- G 30 October 2023

MP-250-010 North Envelope 
Elevation – 
Linear Park

- E 30 October 2023

MP-250-020 South 
Envelope 
Elevation – 
Spurway Drive

- E 30 October 2023

MP-250-040 West Envelope 
Elevation – 
Fairway Drive

- D 30 October 2023

MP-350-001 GA Section 
Envelope 
Section 01

- G 30 October 2023
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ATTACHMENT B – LOCALITY PLAN
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ATTACHMENT C – AERIAL PHOTOGRAPH
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ATTACHMENT D – LEP 2019 ZONING MAP
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ATTACHMENT E – LEP 2019 HEIGHT OF BUILDINGS MAP
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ATTACHMENT F – LEP 2019 FLOOR SPACE RATIO MAP
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ATTACHMENT G – PRPOSED PLANS
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ATTACHMENT H - VARIATION REQUEST
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ATTACHMENT I – DEVELOPMENT CONSENT 736/2017/JP
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ATTACHMENT J – MODIFICATION CONSENT 736/2017/JP/A
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ATTACHMENT K – MODIFICATION CONSENT 736/2017/JP/B 
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ATTACHMENT L – MODIFICATION CONSENT 736/2017/JP/C
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